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In its recently concluded term, the Supreme Court decided or denied certiorari on a handful of bankruptcy cases, granted certiorari in two consumer-related bankruptcy cases and bid adieu to Justice Souter, who served on the Court since 1990.  The confirmation of his replacement, Judge Sotomayor, is expected in early August.  In lieu of the usual Case Law Update, this edition will take a look at the 2008 term and its soon to be newest justice.
Decisions and Denials
In holding that litigants’ direct claims against insurers were barred by a release in a company’s confirmed reorganization plan, the Court gave its implicit imprimatur to broadly-worded language in such releases.  Here, the Court viewed the word “allegations” in the plan as unambiguously broad enough to encompass the plaintiffs’ direct claims in addition to its claims against the debtor.  Travelers Indem. Co. v. Bailey, ___ U.S. ___, 129 S. Ct. 2195 (2009).
There was a brief appearance by the Court in the Chrysler bankruptcy.  The petitioners had argued before the bankruptcy court that the United States Treasury, which was the DIP lender, had exceeded its statutory authority in providing Chrysler’s financing.  The bankruptcy court held that the petitioners did not have standing to make that challenge and, on the same day, authorized the sale of Chrysler to Fiat.  The petitioners sought to stay the sale order, arguing that the sale should not proceed without judicial review of Treasury’s authority.  The Court preliminarily granted the stay and, the next day, issued a brief decision stating that the petitioners had not met their burden.  The preliminary stay was vacated and the stay request was denied.  Ind. State Police Pension Trust v. Chrysler LLC, ___ U.S. ___, 129 S. Ct. 2275 (2009).
Certiorari was denied in the Sixth Circuit’s decision in Phar-Mor, Inc. v. McKesson Corp., 534 F.3d 502 (6th Cir. 2008).  In that case, which interpreted bankruptcy’s pre-BAPCPA reclamation provision, the Sixth Circuit held that a vendor’s administrative expense priority on its reclamation claims is not effectively extinguished when the goods subject to reclamation are sold and the proceeds used to satisfy a secured creditor’s superior claim.  

The Court declined the opportunity to weigh in on a jurisdictional conflict regarding the assumption of certain contracts in chapter 11.  When the contract is not capable of being assigned, some courts follow the “hypothetical” test, denying assumption even where the debtor does not intend to assign the contract, while other courts take that intent into account under what’s termed the “actual” test.  Commenting on the denial of certiorari, Justice Kennedy observed that reconciling the conflict is important to the courts and reorganizing businesses, but that the case before it was not the appropriate vehicle for inquiry into the issue.  N.C.P. Mktg. Group, Inc. v. BG Star Prods., ___ U.S. ___, 129 S. Ct. 1577 (2009).

The Court also refused to hear an appeal by an insurer that sought administrative expense priority for the deductible portion of the debtor’s insurance coverage that the debtor would owe on covered claims after confirmation of the bankruptcy plan.  The lower courts unanimously concluded that the insurer’s claim did not constitute an actual, necessary expense of preserving the estate as required by statute.  Zurich Am. Ins. Co. v. Lexington Coal Co. LLC (In re HNRC Dissolution Co.), 536 F.3d 683 (6th Cir. 2008).
Certiorari Granted
An attorney’s free speech rights are at issue in one bankruptcy case that the Court will hear next term, making it a case of interest beyond the consumer debtors’ bankruptcy bar.  At issue is a BAPCPA amendment that prohibits attorneys from advising certain consumer debtors to incur debt in contemplation of commencing a bankruptcy case, which would include advice on lawfully incurred debt that is beneficial to the client.  Milavetz, Gallop & Milavetz, P.A. v. United States, 541 F.3d 785 (8th Cir. 2008).
The Court will also decide an exemption dispute involving two issues.  The first is whether Rule 4003’s 30-day objection period applies to the value of a claimed exemption.  The second issue will address what is meant when a debtor values the exemption with a dollar amount that is equal to the claimed value of the property.  The court below held that, where those figures are identical, the debtor evidenced intent to fully exempt the asset.  In re Reilly, 534 F.3d 173 (3d Cir. 2008).  

The Court will resolve a conflict among the circuits regarding the discharge of student loans by chapter 13 debtors, specifically whether the discharge may be accomplished via a provision in a confirmed plan and without the filing of an adversary proceeding.  Espinosa v. United Student Aid Funds, Inc., 545 F.3d 1113 (9th Cir. 2008).
The New Junior Justice
Barring something radical and unforeseen, Judge Sonia Sotomayor will be confirmed as the newest justice to the Supreme Court.  Some industrious bloggers took the time to compile some of her opinions on bankruptcy matters, both as a district judge and a member of the Second Circuit appellate panel.  Among the more comprehensive comes from A Texas Lawyer’s Bankruptcy Blog.  That Texas lawyer, Stephen Sather, presents a good round-up of relevant decisions and is, unlike the news coverage, refreshingly devoid of political opinions about the nomination.
